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Bank of Valletta p.l.c
&

L-Awtorita Ghas-Servizzi
Finanzjarji ta’ Malta

It-Tribunal,

Ra r-rikors ta’ Bank of Valletta p.l.c. (‘L-Appellanti’) tal-24 ta’ Ottubru 2011 1i
permezz tieghu t-tribunal gie mitlub jikkonsidra:

........ that there exist the necessary pre-requisites for the Tribunal to exercise
its power under section 21(10) of the MFSA Act, and given the nature of the
matter before it, to order:

A. Provisionally and until such time as the Tribunal has had the opportunity to
consider and finally decide on this application:

a. no notice is given of these proceedings on the Tribunal’s website;
b. no publicity is given of the fact that the appeal has been filed;

c. that together with the notification of the appeal on the merits which the
Tribunal is to issue to the Authority, the Tribunal orders that any written
responses or other pleadings that are received by or from the Tribunal
and any documents that may be annexed thereto are to be held under
strict confidentiality by the Tribunal; and

B. Furthermore, that these proceedings be held in camera and behind closed
doors and that all documents forming part of the proceedings be kept
confidential, both by the Tribunal as well as by all parties to the proceedings,
until such time as a final decision of the separate appeal on the merits is
issued by the Tribunal and by the Authority being notified of such appeal.”



Ra r-risposta ta’ L-Awtorita Ghas-Servizzi Finanzjarji ta’ Malta (‘L-Awtorita’) 1i
permezz taghha opponiet l-imsemmija talbiet ta’ 1-Appellanti.

Ra 1-atti l-ohra kollha rilevanti.
Ikkonsidra:

I1li t-talba ta’ L-Appellanti hija bbazata fuq l-artikolu 21(10) tal-Kap. 330, liema
artikolu jaqra hekk:

It-Tribunal ghandu jzomm is-seduti tieghu fil-pubbliku sakemm meta
jikkonsidra n-natura tal-kwistjoni quddiemu, it-Tribunal ma jidhirlux
sewwa u xieraq li jmexxi l-procedimenti jew xi parti minnhom bil-
maghluq; fkull kaz bhal dak id-dec¢izjoni tat-Tribunal ghandha dejjem
tinghata fil-pubbliku.

Ghandu jkun manifestament evidenti li dak li qieghed jintalab mill-Appellant
taht il-paragrafu A tar-rikors promotur tieghu ma jinkwadrax ruhu fil-
parametri ta’ din id-disposizzjoni u ghal din ir-raguni t-tlett talbiet taht l-istess
paragrafu A qeghdin jigu mi¢huda.

Imiss li tigi kkonsidrata t-talba fil-paragrafu B.

Fir-rikors promotur tieghu L-Appellant jissottometti illi 1-kwistjoni ta’ La
Vallette Multi Manager Property Fund inghatat hafna attenzjoni mill-media fix-
xhur 1li ghaddew b’ sensazjonaliZzmu u b’allegazzjonijiet infondati li ghamlu
hafna hsara lir-reputazzjoni tal-Bank. Ghalkemm 1-Appellant lahaq ftehim ma
hafna mill-investituri, u dan wassal sabiex is-sitwazzjoni tigi kkalmata u I-
attenzjoni tal-media tmajna, l-kwistjoni ma nghalqitx ma kulhadd. Ghalhekk I-
Appellant ikompli jargumenta:

‘Any publicity of the appeal ......... is likely to place this matter in the
attention of the media, once more, with disproportionate adverse effects
on the Appellant in terms of:

i. reputation (needless to say a key element of the Appellant’s
business);
ii. its ability to make its appeal on the merits before the Tribunal

without concern about undue influence by the media possibly
distorting the course of the proceedings;

iii. its right to a fair trial and respect for due process in respect of
proceedings which may be instituted before the Courts of Malta
by investors in the Fund who have not accepted the aforesaid



offer made by Bank of Valletta p.l.c. and who accordingly remain
entitled to seek recourse against the bank through litigation.’

Fil-fehma tat-tribunal dawn l-argumenti mhumiex sufficjentement sodi sabiex
tigi akkolta t-talba maghmula fil-paragrafu B tar-rikors promotur.

[l-principju generali li jirregola l-materja 1li qeghda tigi ezaminata hu 1 1-
proceduri jinstemghu fil-pubbliku. Dan il-prin¢ipju huwa sahansitra stabbilit
bl-artikolu 39(3) tal-Kostituzzjoni ta’ Malta u tutelat bl-artikolu 6 tal-
Konvenzjoni Ewropea.

[I-limitazzjonijiet ghal dan il-prin¢ipju huma elenkati fl-artikolu 39(4) tal-
Kostituzzjoni ta’ Malta, liema artikolu jaqra hekk:

Ebda haga fis-subartikolu (3) ta’ dan l-artikolu ma ghandha timpedixxi lil
xXi qorti jew awtorita bhalma hija imsemmija f’dak is-subartikolu milli
teskludi mill-pro¢eduri persuni li ma jkunux il-partijiet tal-pro¢eduri u r-
rappresentanti legali taghhom —

(@) fi proceduri quddiem qorti ta’ gurisdizzjoni volontarja u

camera,
(b) fi pro¢eduri skond xi ligi dwar taxxa fuq l-income; jew
(c) safejn il-qorti jew awtorita ohra —

(i) tista’ tgis mehtieg jew espedjenti f’¢irkostanzi li fihom il-
pubblic¢ita tista’ tippregudika l-interessi tal-gustizzja; jew

(ii) jista’ jkollha setgha jew tkun mehtiega bligi li taghmel
hekk fl-interess tad-difiza, sigurta pubblika, ordni
pubbliku, moralita jew de¢enza pubblika, il-gid ta’ persuni
taht l-eta ta’ tmintax-il sena jew il-protezzjoni tal-hajja
privata ta’ persuni li jkollhom x’jagsmu mal-proc¢eduri.

Fid-dawl ta’ dawn id-disposizzjonijiet — b’mod partikolari ghall-limitazzjoni
ghall-prin¢ipju generali imsemmija fl-artikolu 39(4)(c)(i) — it-tribunal ma jarax
kif jista jinghad li r-ragunijiet migjuba mill-Appellant jistghu jwasslu ghall-
konkluzzjoni li 1-pubblic¢ita ta’ dan il-kaz tista’ tippregudika l-interessi tal-
gustizzja.

Fil-fatt ir-ragunijiet migjuba mill-Appellant huma tali li jekk jigu kkunsidrati
validi jaghtu lok sabiex il-maggoranza tal-kawzi jinstemghu bil-maghluq
ghaliex persuni bhal professjonisti, politi¢i, nies maghrufa, istituzzjonijiet
finanzjarji u kumpanniji 1li jinfethu kawzi kontrihom jkunu jistghu jitolbu
b’sucéess li I-kawza taghhom ma tinghatax pubblic¢ita ghaliex



(a) hemm ir-reputazzjoni taghhom fin-nofs;
(b) il-pubbli¢ita tista timpedihom milli jiddefendu ruhhom serenement; u

(c) il-pubbli¢ita tista taffettwa negattivament kawzi li ma jkunux ghadhom
gew intavolati.

Fuq skala internazzjonali t-tribunal jaghmel referenza ghall-ispluzjoni li grat
fApril 2010 fuq l-o0il rig bl-isem ta’ Deepwater Horizon u l-kwistjonijiet li
ngaghlu u li ghadhom pendenti bejn il-BP u s-subkuntratturi taghha bhal
Transocean, Halliburton u Anadarko u in-numru enormi ta’ persuni li sofrew
danni b’rizultat ta’ l-istess inc¢ident. Huwa nkoncepibbli 1li BP jew xi wiehed
mis-subkuntratturi taghha jitolbu li 1-kazijiet 1li twieldu mill-istess in¢ident
jinstemghu bil-maghluq ghax hemm ir-reputazzjoni taghhom fin-nofs jew ghal
xi wahda miz-zewg ragunijiet l-ohra moghtija mill-Appellant.

Aktar vi¢in l-kamp tas-servizzi finanzjarji ssir referenza ghall-allegati
rregolaritajiet li gew kommessi minn Barclays Bank fl-akkwist ta’ l-investment
and trading divisions u assi ohra ta’ Lehman Brothers. Hu inkoncepibbli 1i 1-
qgorti amerikana li semghet il-kwistjoni semghet l-istess kwistjoni in camera.

Fid-decizjoni tieghu, min jiggudika ghandu jkun ferm xhih fakkoljiment ta’
talba sabiex proceduri jinstemghu bil-maghluq. Dan ghaliex il-prin¢ipju tal-
pubbli¢ita huwa wiehed mill-pedamenti tad-Demokrazija. Qieghed hemm
ghall-protezzjoni ta’ kulhadd. Huwa minnu nnifsu deterrent ghall-abbuz u
aktar u aktar mal-kwistjopni tkun ta’ interess pubbliku angas u anqas
m’ghandu l-princ¢ipju ta’ pubblic¢ita jigi ristrett.

Ghal dawn il-mottivi t-talbiet ta’ L-Appellant geghdin jigu mi¢huda.

Spejjez rizervati ghall-gudizzju finali.



